Planning Commission
Regular Session Agenda
Cape Charles Civic Center – 500 Tazewell Avenue
November 7, 2017
6:00 P.M.
1. Call to Order
2. Invocation and Pledge of Allegiance
3. Public Comments
4. Consent Agenda
a. Approval of Agenda Format
b. Approval of Minutes
c. Reports
5. Old Business
a. Proposed draft text amendment to zoning ordinance Article VIII, Section
8.34 defining appeal process.
b. Proposed draft text amendment to zoning ordinance Article III, Section
3.2.F.2 establishing maximum total area for single-family dwelling.
c. Proposed draft text amendment to certain sections of zoning ordinance
Article VIII and Article IX.
6. New Business
a. Election of officers
b. January 2018 meeting date
7. Announcements
8. Adjourn

DRAFT
PLANNING COMMISSION

Joint Public Hearing with Town Council &
Planning Commission Regular Meeting
Cape Charles Civic Center
October 3, 2017
6:00 p.m.
At 6:03 p.m., Chairman Dennis McCoy, having established a quorum, called to order the Joint
Public Hearing with the Town Council and Regular Meeting of the Planning Commission. In
addition to Chairman McCoy, present were Commissioners Dan Burke, Joan Natali, Sandra
Salopek and Michael Strub. Commissioners Keith Kostek and Bill Stramm were not in
attendance. Also in attendance were Town Planner Larry DiRe and Town Clerk Libby Hume.
There were three members of the public in attendance.
Mayor George Proto, having established a quorum, called to order the Joint Public Hearing with
the Planning Commission. In addition to Mayor Proto, present were Vice Mayor Bannon,
Councilmen Bennett and Buchholz, and Councilwoman Natali. Councilman Brown and
Councilwoman Sullivan were not in attendance.
Town Planner Larry DiRe read the public hearing notice as advertised.
PUBLIC HEARING COMMENTS – PROPOSED TEXT AMENDMENTS TO SEVERAL SECTIONS OF THE CAPE
CHARLES ZONING ORDINANCE:
There were no public comments to be heard nor any written comments submitted prior to the
hearing.
Motion made by Dan Burke, seconded by Michael Strub, to close the public hearing
portion of the Planning Commission meeting. The motion was approved by unanimous
vote.
Motion made by Councilman Buchholz, seconded by Councilman Bennett, to adjourn the
Town Council Public Hearing. The motion was approved by unanimous vote.
A moment of silence was observed which was followed by the recitation of the Pledge of
Allegiance.
PUBLIC COMMENTS:
There were no public comments to be heard nor any written comments submitted prior to the
meeting.
CONSENT AGENDA
Motion made by Joan Natali, seconded by Dan Burke, to approve the agenda format as
presented. The motion was approved by unanimous vote.
The Commissioners reviewed the minutes from the September 5, 2017 Planning Commission
Regular Meeting.
Motion made by Michael Strub, seconded by Sandra Salopek, to approve the minutes from
the September 5, 2017 Planning Commission Regular Meeting as presented. The motion
was approved by unanimous vote. Joan Natali abstained from the vote stating that she
was not in attendance at that meeting.

REPORTS
Larry DiRe reported that the RAFT Report was included as part of his report. RAFT was a tool
developed to study sea level rise and resilience. The report outlined the town’s strengths and
areas for improvement. The town scored 56 which was not a failing grade. Some areas affecting
the town fell under the County’s control. RAFT looked at land use, community health and
wellness. The RAFT team partnered with the town to provide technical advice for a year. The
report included a one-year prioritized checklist that should be reviewed to help the town
improve its resilience regarding sea level rise, storm surges, etc. The priority list was developed
by the participants. Many of the items should be done on a regional level. A lot of information
was contained in the report and he urged everyone to review it and to contact him with any
questions.
There was some discussion regarding the requirement for permeable surfaces vs. cement or
blacktop, green rooftops, air conditioner condensation and promoting the use of rain barrels.
OLD BUSINESS
A. Proposed Text Amendments to Several Sections of the Town Zoning Ordinance – Review and
Make Recommendation to Town Council:
Larry DiRe stated that there were no comments received at the public hearing and went on
to review the proposed text amendments to the Zoning Ordinance and one for the Town
Code. The Planning Commission’s recommendation would be presented to the Town Council
at their regular meeting on October 19.
Motion made by Dan Burke, seconded by Sandra Salopek, to recommend Town Council
approval of the proposed text amendment to the Cape Charles Zoning Ordinance and
Town Code as presented. The motion was approved by unanimous vote.
B. Accessory Dwelling Units – Density Issues:
Larry DiRe reviewed the item specifics and there was much discussion as follows: i) Town
Council was provided with a status update regarding accessory dwelling units at their
September 7 special meeting. The issue of density came up and Council requested Planning
Commission consideration regarding accessory dwelling units and density; ii) Northampton
County allowed accessory dwelling units by right but the town’s proposal would be by
conditional use; iii) Staff recommended the Planning Commission consider the number of
bedrooms per residential lot of record on the principal dwelling as the method to determine
density of any accessory dwelling unit under conditional use. Staff further recommended
that no more than six bedrooms be permitted in any combination between all dwellings on a
residential lot of record. Limiting the number of bedrooms would limit the number of
people living on a lot. There was much discussion regarding this issue; iv) Too much density
could affect health and safety of the neighborhood. Everything in Article IV would apply; and
v) The burden would be on the applicant to meet the standards. This information would be
presented again to the Town Council at a future work session.
C. Update on Northampton County Comprehensive Plan Revision Process:
Larry DiRe provided an informational report regarding the Northampton County
Comprehensive Plan review process as follows: i) Staff was invited to participate in the
Comprehensive Plan stakeholders group as reported in August. The stakeholder meeting
was held on September 13 and participants were assigned to certain sections of the draft
plan to read and comment upon. His submitted worksheet was included in the agenda
report for the Commissioner’s review. The county planned to have a final draft ready by
December. He also attended the September 5 County Planning Commission meeting. All
participation in the County plan revision process was public in nature and would be treated
as such; ii) The “town edge” designation remained in the County’s Zoning Ordinance but was
absent from the draft comprehensive plan; iii) The draft plan, part 1, featured Goals and
Implementation Strategies sections at the end of chapters three through seven and the

following sections addressed matters relevant to towns: a) Page 51, strategy 3.1.4 extended
availability of public water and sewer infrastructure; b) Page 60, strategy 4.1.8 addressed
the need for more street lights and sidewalks in residential neighborhoods; c) Page 60,
strategy 4.2.2 allowed multi-family housing by-right in designated residential districts
around towns and villages; d) Page 61, strategy 4.2.4 incentivized the reuse repurposing of
vacant structures as multi-family housing; and e) Page 89, strategy 7.3.2 supported efforts to
maintain harbors and waterways through depth maintenance and channel markers; and iv)
While the entire draft plan document was deserving of critical reading and consideration by
every resident of the county, focus here was on those sections that specifically cited towns as
either “responsible agencies” or “stakeholders.” Also deserving of consideration by the
Commissioners were those specific references to working cooperatively with the towns.
Processes involved in this cooperative working relationship needed to be defined, agreed
upon and scheduled.
There was much discussion regarding this information, the potential loss of the town edge
designation and cooperative working relationship between the town and county, etc. Dennis
McCoy suggested that rather than have the entire Commission attend the county Planning
Commission meetings, that one Commissioner be named to participate in the county
meetings along with Larry DiRe. Dan Burke volunteered to attend future county
comprehensive plan meetings with Larry DiRe. Dennis McCoy suggested having a short
meeting next month to allow Dan Burke and Larry DiRe to attend the County Planning
Commission meeting, which was held on the same night, beginning at 7:00 p.m.
There was further discussion as follows: i) The town edge references in the Cape Charles
comprehensive plan needed to be identified and reviewed. Larry DiRe stated that he would
pull the references out for review at a future meeting; ii) The town’s objective should be to
get the town edge language back into the county’s comprehensive plan; and iii) A page could
be added to the town’s website regarding the County’s comprehensive plan process and an
article would be included in the next Gazette.
NEW BUSINESS
There was no New Business to review.
ANNOUNCEMENTS
There were no announcements.
Motion made by Dan Burke, seconded by Michael Strub, to adjourn the Planning
Commission Regular Meeting. The motion was approved by unanimous vote.
The meeting adjourned at 7:08 p.m.

Chairman Dennis McCoy

Town Clerk

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:

4c-Staff Report

Attachments: Conditional use status letter

1. The Town Council met at their October 19 regular monthly meeting and approved
proposed draft text amendments to the zoning ordinance, as were publicly advertised and
the subject of a joint Planning Commission\Town Council public hearing held on Tuesday
October 3, 2017. The Council also upheld a decision of the Historic District Review
Board that was under appeal. Both votes were unanimous.
2. The Historic District Review Board received three new applications for Certificate of
Appropriateness to consider at their October 17 regular monthly meeting. The approved
applications included a new second-floor porch roof on a single-family dwelling; and
chimney removal, enclosed porch opening, window replacement, and two-floor rear
extension to a single-family dwelling. One application was tabled due to the applicant not
being in attendance. Following the required public hearing, also held on October 17 prior
to the regular meeting, the Board approved text amendments to the Historic District
Guidelines document pursuant to zoning ordinance Article VIII, Section 8.20.c.
http://capecharles.org/files/documents/HistoricDistrictReviewBoardAgenda10-1717112401101017AM1468.pdf
3. The Harbor Area Review Board (HARB) met on October 23 to review an application for
Harbor Development Certificate for new construction of a mixed-use
commercial\residential development downtown in the Mason Avenue mixed use overlay
district
http://capecharles.org/files/documents/HarborAreaReviewBoardAgenda10-2317104310101617AM1701.pdf. The HARB recommended approval of the application,
which goes to Town Council for legislative action.
4. The Board of Zoning Appeals held a work session on Tuesday October 24 to review
certain sections of zoning ordinance Articles VIII and IX. Their comments are included in
the staff reports for agenda items 5a and 5c of this meeting.
5. The Wetlands and Coastal Dune Board meet in a work session on Saturday October 14
at 10:00 am to take a walking tour of the beach conditions as part of the beach sand
management plan process.
6. Staff attended the Keeping History Above Water conference in Annapolis, MD from
October 29 through November 1. http://historyabovewater.org/2017-conference/
Conference registration was paid for by the Virginia Department of Historic Resources.
7. Staff mailed the attached letter to the property owner of record regarding the status of an
approved conditional use for a residential apartment above commercial. To date of the
letter, there has been no action on this conditional use approval.

Municipal Corp. of

Cape Charles
October 20, 2017
Gregory K. Lohse
PO Box 238
Yorktown, VA 23690
Delivered by regular mail and certified mail
Dear Mr. Lohse,
An application for Conditional Use Permit for a residential unit above commercial at 1
Fig Street\tax map # 83A3 – 1 – 534 (Kellogg Building) was approved by the Cape
Charles Town Council at their regular monthly meeting held on January 19, 2017.
You are now able to apply for plan review and other permit applications for any work at
the approved residential unit. Understand that the Conditional Use Permit is time
limited to twelve (12) months and will become null and void on February 23, 2018 if
the Conditional Use Permit is not acted upon.
According to Article IV Section 4.3.D of the Town Zoning Ordinance
To be considered acted upon one (1) or more of the following is required:
1. The procurement of a Cape Charles Building Permit
2. Payment of Water and Wastewater Connection and Facility Fees
3. Completed Plans stamped by a Virginia Licensed Professional
The Town Council may make additional one-year extensions for good cause. If the
provisions of the Zoning Ordinance or the requirements of the conditional use permit
are not met, then the Town Council may revoke the conditional use permit provided that
ten days written notice is given to you.
If you have any questions please do not hesitate to call or email me at 757-331-3259,
ext. 15 or planner@capecharles.org
Lawrence DiRe

Town Planner

Municipal Building ∙ 2 Plum Street ∙ Cape Charles, Virginia 23310
(757) 331-3259

Fax (757) 331-4820

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:

5a – Proposed draft text amendment to zoning ordinance Article VIII, Section
8.34 defining appeal process

Attachments: None

Item specifics
Zoning ordinance Article VIII, Section 8.34 states the following: An appeal from a decision of the
Historic District Review Board may be taken to the Town Council by the owner of the property in
question or by any party aggrieved by said decision, which shall be taken within thirty (30) days
after the decision appealed from by filing with the Administrator a notice of appeal specifying the
grounds thereof. The Administrator shall forthwith transmit to the Town Council all the papers
constituting the record upon which the action appealed from was taken. The Town Council shall
fix a reasonable time for the hearing, give public notice thereof and decide the same within 60
days. At the hearing the appealing party may appear in person or by agent. In exercising its
powers, the Town Council may, in conformity with the provisions of this Ordinance, reverse or
affirm, wholly or partly, or may modify any order, requirement, decision, or determination
appealed from and make such order, requirement, decision or determination as ought to be made
and to that end shall have all the powers of the Historic District Review Board. (henceforth
“Board”)
Staff finds this section lacking in specifics relative to procedure, and the standing of third party
appellants. Staff also requests language to limit the frequency of nuisance appeals.
Staff requested a work session with the Board of Zoning Appeals (BZA) to discuss the current
language of this section and review for additional commentary. The BZA discussed the definition
of “aggrieved” at length and found it lacking clarity or definition applicable to the section. The
BZA also cited several other grammatical changes, and found the word “forthwith” lacking
specificity relative to the other defined timelines of thirty (30) and sixty (60) days in the current
language. Overall, the BZA was interested in seeing language which grants appellant status to
those beyond the property owner and contiguous property owners. They did not discuss the
frequency of any individual party bringing forward appeals, or consider nuisance appeals. The
BZA’s proposed redraft language is below:
•

Section 8.34 Appeals; Decision of the Historic District Review Board
An appeal from a decision of the Historic District Review Board may be taken to the Town
Council by the owner of the property in question or by any party suffering cognizable
harm by said decision, which shall be taken within thirty (30) days after the decision
appealed from by filing with the Administrator a notice of appeal specifying the grounds
thereof. The Administrator shall within five (5) business days transmit to the Town
Council all the papers constituting the record upon which the action appealed from was
taken. The Town Council shall fix a reasonable time for the hearing, give public notice
thereof and decide the same within 60 (sixty) days. At the hearing the appealing party
may appear in person or by agent. In exercising its powers, the Town Council may, in
conformity with the provisions of this Ordinance, reverse or affirm , wholly or partly, or
may modify any order, requirement, decision, or determination appealed from and make

such order, requirement, decision or determination, and to that end shall have all the
powers of the Historic District Review Board.

Discussion
This section addresses the specifics of the appeal process. Procedural matters should be
objectively and unambiguously stated to ensure that both the rights of the property owner and the
public good are maintained and balanced against governmental action. It is important to provide
an understandable process to hold any public body accountable for its decisions and actions. To
that end an appeals process is necessary. At the same time, it is important to ensure that
property owners acting within their rights and in conformity with the Town ordinances, are not
hampered from exercise of their property rights by appeals from third party bad actors.

Recommendation
Staff recommends text amendments to this section. The term “aggrieved” should be struck and
replaced with language requiring a third (“any”) party to demonstrate specific harm incurred by
said decision of the Board. Other proposed text amendments address particulars of the process
to provide Town Council with pertinent papers relating to the appeal in a timely manner. Staff
recognizes the value in defining a time period to do so, but has no specific recommendation on
that time period. After discussion provide direction to staff.

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:

5b – Proposed draft text amendment to zoning ordinance Article III, Section
3.2.F.2 establishing maximum total area for single-family dwelling

Attachments: None

Item specifics
Zoning ordinance Article III, Section 3.2.F.2 states the following: The minimum dwelling unit size
shall be 960 square feet excluding garages, porches, patios, etc. The ordinance is silent on a
maximum dwelling unit size. The current language also includes the ambiguous term “etc.” when
citing exclusions to the minimum size. Adopting this language demonstrates the Town has an
interest in regulating development of property. Absent is the maximum dwelling unit size, which
is important to property owners and the broader community in knowing what limitations are
placed on development. The current language is unambiguous and quantifiable on what size is
too small for development. Lacking such a corresponding maximum size begs the question of
how large can development be before being out of compliance.
Staff is providing two options for consideration. There are others. For example, setbacks can be
extended (i.e five and ten-foot side yards, and thirty-foot back yard); maximum building height can
be lowered (i.e thirty-six foot with no provision for one-half floors); and maximum percentage of lot
building coverage can be reduced (i.e. forty percent). All of which will have the effect of reducing
the buildable footprint on any lot and so shrink the total building envelop, at least on lots to fivethousand six-hundred (5,600) square feet in area. Staff proposes these options for consideration,
and they are discussed below.
•

Static maximum dwelling unit size
This option sets a corresponding maximum to the existing minimum. The Residential – 1
district is constituted of lots of various size and configuration. Many smaller, nonconforming size lots have dwelling units that meet the current setback requirements. On
some streets the existing front yard setbacks from VDOT right of way are quite narrow.
There are conforming, single-lots, as well as “double lots,” “triple lots,” and dwellings
straddling lot lines typically, but not always, contiguous lots under common ownership. In
short, no one static dwelling unit size will accommodate each and every lot in an identical
fashion. On lots of record, and assemblage of contiguous lots of record to the
conforming area of five-thousand six-hundred (5,600) square feet the buildable footprint,
after subtracting the total square footage of the setback areas, is two-thousand fivehundred fifty (2,550) square feet. Recent new construction dwelling unit size averages
two-thousand one-hundred (2,100) square feet. This is based on the mean average of
single-family dwelling units approved for construction since October 2014, and rounded
up to the nearest one-hundred square foot measure. The square footage data is
provided in the table below, and derives from information included on both applications
for Historic District Review Board approval and\or building permit applications. Staff
recommends the rounded mean average of recent construction and the buildable area of
a conforming lot be averaged and rounded up to the nearest one-hundred square feet.
That sum is two-thousand four-hundred (2,400) square feet as a recommended
maximum dwelling unit size. On lots of record, and assemblage of contiguous lots
under common ownership, above the conforming area of five-thousand six-hundred
(5,600) square feet the maximum dwelling unit size shall be four-thousand five-hundred

(4,500) square feet, or one-hundred seventy-five (175) percent of the conforming lot
buildable area, rounded up to the nearest one-hundred square feet. In all instances, all
current setbacks, height limitations, and maximum lot building coverage requirements
shall be met.
204 Jefferson Avenue – 2,765 square feet
325 Madison Avenue – 2,644 square feet
640 Washington Avenue – 2,186 square feet
401 Madison Avenue – 2,129 square feet
500-block Strawberry Street lot D – 1,016 sq ft
405 Madison Avenue – 2,148 square feet
602 Jefferson Avenue – 1,837 square feet
•

723 Tazewell Avenue – 2,276 square feet
9 Park Row – 2,060 square feet
629 Jefferson Avenue – 1,070 square feet
727 Tazewell Avenue – 3,405 square feet
204 Washington Avenue – 2,520 square feet
619 Madison Avenue – 1,336 square feet
404 Jefferson Avenue – 994 square feet

Floor to area ratio (FAR)
FAR is used in the Harbor zoning district to regulate size, scale, mass, and proportion of
commercial and mixed use development. FAR is defined in zoning ordinance Article III,
Section 3.9.B.2 as follows: the FAR is calculated as the ratio of the gross floor area of all
structures and improvements on the lot to the lot area in square feet. Article II, Section
2.9 defines floor area as follows: the sum of the gross horizontal area of the several floors
of a building or structure from the exterior fact of the interior walls, or from the centerline
of a wall separating two buildings, but excluding any space where the floor-to-ceiling
height is less than six feet. The FAR proposed for all residential lots of record, and
assemblage of contiguous lots of record under common ownership, is .45 for lot(s) above
eleven-thousand two-hundred (11,200) square feet. This is the square footage of a
traditional “double lot” in the Residential -1 district. As an example, this means that on a
“triple lot” of sixteen thousand eight-hundred (16,800) square feet, a dwelling unit would
be seven thousand five-hundred and sixty (7,560) square feet in total.

Discussion
Determining maximum and minimum dwelling unit size is important in reconciling future
development with existing structures; important for property owners to have an unambiguous and
quantifiable understanding of regulations on their development rights; and important for
reconciling development footprint with lot size.

Recommendation
Staff recommends approval of a maximum dwelling unit size in the Residential – 1 district,
whether that be by an exact square footage maximum, by setting a floor to area ratio maximum,
or other method. Staff recommends removing “etc.” from the current language in Article III,
Section 3.2.F.2 due to lack of specific reference or meaning. After discussion provide direction
to staff.

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:

5c – Proposed draft text amendment to certain sections of zoning ordinance
Article VIII and Article IX

Attachments: None

Item specifics
Zoning ordinance Article VIII and Article IX regulate the overlay districts for the historic district and
the historic harbor district respectively. Article IX is essentially a cut and paste version of Article
VIII with minor changes including the designation of the Harbor Area Review Board rather than
the Historic District Review Board found in Article VIII. The following sections are virtually
identical in each of these articles. Staff finds this mere repetition of language from one article to
the next serves to weaken, not strengthen, the overall intent of the zoning ordinance as
articulated in Article I.
Staff finds certain sections lacking in clarity of language, specifics relative to procedure,
assignment of authority and responsibility, and required municipal funding support. The following
sections require review. While review and potential amendment of these sections does not serve
as a general rewriting of the respective article, it does serve as a necessary and sufficient remedy
to the deficiencies of the current language in these sections. To that end staff brings forward the
following.
Article VIII, Section 8.1 and Article IX, Section 9.2 read as follows (with Article IX language in
parentheses): The purpose of this district is to provide for protection against destruction or
encroachment upon historic areas, buildings, monuments, or other features, or buildings and
structures of recognized architectural significance which contribute or will contribute to the
cultural, social, economic, political, artistic, or architectural heritage of the Town of Cape Charles
and the Commonwealth of Virginia. It is the purpose of the district to preserve the designated
historic areas and historic landmarks and other historic or architectural features, and their
surroundings within a reasonable distance, from destruction, damage, defacement, and obvious
incongruous development or uses of land and to insure that buildings, structures, streets,
walkways, or signs shall be erected, reconstructed, altered, or restored so as to be kept
architecturally compatible with the character of the general area in which they are located and
with the historic buildings or structures within the district.
Staff questions whether “reasonable distance” and “general area” refer to the same geographic
footprint relative to any particular property. If so, there needs to be definition of that footprint. If
not, reconcile the two statements and\or geographically define each to a specific, measurable
footprint.
“obvious” is an adjective. Adjectives can be provable and objective (for example a “broken” leg
when an x-ray showing such break is available), or not provable but a matter of subjective
interpretation (for example a “difficult” exam may not be so for a student who prepared for the
exam).
“incongruous” is an adjective. Defined as “inharmonious” and “inappropriate” applying this
adjective to development requires a clarification if it refers internally to the new development
relative to itself as a discrete entity, or applies to the new development externally across a

defined area. Staff finds “obvious” and “incongruous” to be ambiguous and subjective terms in
this context.
Without further definition and measurable, objective standard(s) for application, staff finds this
language is subjective and can be applied in an arbitrary manner. Staff also finds that a property
owner has no demonstrable threshold to know if an action is compliant or non-compliant with this
language.
Staff requested a work session with the Board of Zoning Appeals (BZA) to discuss the current
language of this section and review for additional commentary. That work session was held on
Tuesday October 23, 2017 and included Historic District Review Board chairman Joe Fehrer.
The BZA discussed the definition “reasonable distance” and “general area” to determine if these
terms referred to the same geographic footprint. They reached consensus that use of the word
“district” in this section provided consistency. The BZA also proposed striking the subjective
language of “obvious incongruous” from a proposed revision. “Recognized” is replaced with
“registered” in their revision due to the specific term having meaning within the context of national
and state historic registers. The BZA’s proposed redraft language is below:
•

Section 8.1 and 9.2 (Specific) Purpose of the District
The purpose of this district is to provide for protection against destruction or
encroachment upon historic areas, buildings, monuments, or other features, or buildings
and structures of registered architectural significance which contribute or will contribute to
the cultural, social, economic, political, artistic, or architectural heritage of the Town of
Cape Charles and the Commonwealth of Virginia. It is also the purpose of the district to
preserve the designated historic areas and historic landmarks and other historic or
architectural features from destruction, damage, defacement, and to insure that buildings,
structures, streets, walkways, or signs shall be erected, reconstructed, altered, or
restored so as to be kept architecturally compatible with the character of the historic
district.

Article VIII, Section 8.17 and Article IX, Section 9.17 read as follows (with Article IX language in
parentheses): A. The Historic District (Harbor Area) Review Board, or the Zoning Administrator
upon receiving a grant of any authority pursuant to this section from the Historic District Review
Board, shall have authority to order that work be stopped and that an appropriate application be
filed for review by the Historic District (Harbor Area) Review Board in any case where in his
opinion the action may have an adverse effect on the Historic (Harbor Area) District or may
produce arresting and spectacular effects, violent contrasts of materials or colors, and intense
and lurid colors or patterns, or details clearly inconsistent with the character of the present
structures or with the prevailing character of the surroundings and the historic district.
Staff finds this entire section ambiguous, arbitrary, and subjective in language, direction, and
application. As such, staff finds this entire section unenforceable except at the risk of exposing
the Town to litigation from a party found in violation. Staff finds the use of “opinion” lacking in
specificity since it can be commonly understood as a “view or judgement about something, not
necessarily based on fact or knowledge.” The word can also have a context of technical
expertise, such as in a medical “second opinion.” In this latter application of the word “opinion”
there needs to be specific objective and measurable standards defined to avoid the existing
ambiguity. In Section 9.17 the words “in his opinion” are absent. Staff further finds that a
property owner cannot know where his\her property rests on a sliding scale of “lurid” before taking
an action to move from compliant to non-compliant (that is from just less than shocking, revolting,
and ghastly to shocking, revolting, and ghastly).
The BZA discussed the role of an appointed citizen board in the enforcement process and came
to consensus that enforcement power should not rest with a citizen boar, but be retained by the
town staff person so assigned. The that extent they proposed striking reference to such citizen
boards in the opening sentence. They also proposed striking all the subjective, descriptive
language concluding this section. The BZA’s proposed redraft language is below:

•

Section 8.17 and 9.17 Delegation of Authority
A. The Zoning Administrator upon receiving a grant of any authority pursuant to this
section from the Historic District (Harbor Area) Review Board, shall have authority to
order that work be stopped and that an appropriate application be filed for review by the
Historic District (Harbor Area) Review Board in any case where the action has an
adverse effect on the Historic (Harbor) District.

Article VIII, Section 8.23 and Article IX, Section 9.23 read as follows (with Article IX language in
parentheses): C. After notice by the Historic District (Harbor Area) Review Board by certified
mail of specific instances of failure to maintain or repair and of an opportunity to appear before
the Historic District (Harbor Area) Review Board, the owner or person in charge of said structure
shall have 90 days to remedy such violation. Thereafter, each day during which there exists any
violation of this section shall constitute a separate offense and shall be punishable as provided in
this ordinance. In the alternative, if the owner fails to act, the Historic District (Harbor Area)
Review Board may recommend to the Town Council that the Town Administrator, after due notice
to the owner, enter the property and make or cause to be made such repairs as are necessary to
preserve the integrity and safety of the structure and the reasonable costs thereof shall be placed
as a lien against the property or, in a proper hardship case as determined by the Town Council,
paid by the Town from a fund established for such purposes.
Staff finds “proper” to be an ambiguous and subjective term. Staff finds that a property owner
would not know what constitutes a “proper hardship case” with standing compared to an improper
case without standing, since there is neither “hardship case” content defined, nor procedural
standard(s) articulated. Staff is concerned that in exercising this section Town Council has no
standard to ensure that over time and across differently constituted Councils applicants for
“hardship” designation receive consistent due process. Staff finds language establishing
budgetary obligations inappropriate for a zoning ordinance. Throughout all articles and
appendices of the zoning ordinance, these are the only two sections that speak to collection and
distribution of public funds for a discrete purpose. Such funds currently do not exist, nor are any
collected public revenues being spent according to the language in these sections. Hardship
funding programs are not uncommon with historic districts, and a wealth of resources and model
program ordinances are available.
The BZA discussed the role of an appointed citizen board in this process and reached consensus
that citizen boards should not be mailing notification to property owners, but that responsibility
rests with the staff person so assigned. After much discussion about procedure to determine
“hardship” reached consensus to strike that language. The BZA’s proposed redraft language is
below:
•

Section 8.23 and 9.23 Maintenance and Repair Required
C. After notice by the zoning administrator by certified mail of specific instances of failure
to maintain or repair and of an opportunity to appear before the Historic District (Harbor
Area) Review Board, the owner or person in charge of said structure shall have ninety
(90) days to remedy such violation. Thereafter, each day during which there exists any
violation of this section shall constitute a separate offense and shall be punishable as
provided in this ordinance. In the alternative, if the owner fails to act, the zoning
administrator may recommend to the Town Council that the zoning administrator, after
due notice to the owner, enter the property and make or cause to be made such repairs
as are necessary to preserve the integrity and safety of the structure and the reasonable
costs thereof shall be placed as a lien against the property.

Discussion
Each pairing of sections presents language usage, interpretative, application, and enforcement
problems due to their imprecise, arbitrary, and subjective nature. Language matters in crafting
legislation. These sections address specifics that impact quality of life and require balance with
individual property rights. Reconciling that balance is important and requires review and when
needed revision.

Recommendation
Staff recommends text amendments to these sections. This recommendation is based on use of
ambiguous and subjective language, undefined or under-defined procedures, misdirected grants
of authority and responsibility, and potential arbitrary application and enforcement of said sections
found in these sections as written. After discussion provide direction to staff.

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:

6a- Election of officers

Attachments: None

Item Specifics
PLANNING COMMISSION BY-LAWS ARTICLE THREE
Officers and their selection 3-1 The elected officers of the Planning Commission shall consist of a
chairman, and a vice chairman. The Town Clerk, or designee, shall serve as secretary. 3-2 The
elected officers of the Planning Commission shall be elected for a one (1) year term by the
Commission from the members at the first regular meeting after November 1 each year. 3-3 A
candidate receiving a majority vote of a quorum of the Commission shall be declared elected. He
shall take office immediately and serve for one (1) year or until his successor shall take office. 3-4
Vacancies in office shall be filled immediately by regular election procedures.
Recommendation
Following discussion, elect officers for a term of one year as required by the above cited section.

Planning Commission Staff Report
From:

Larry DiRe

Date:

November 7, 2017

Item:
6b – January 2018 regular meeting date
Attachments: None

Discussion
•

•

The Planning Commission meets for the regular monthly meeting on the first Tuesday of
the month. In January that date falls on the second, which is also a Town legal holiday in
2018. The third Monday, which is the typical meeting reschedule date, falls on the
fifteenth. That is the date of the Martin Luther King commemorative and is a Town legal
holiday. Staff is requesting the Commissioners consider changing the date to allow for
the public and Commissioners to participate in the holiday activities without conflict with
regular meeting attendance.
BYLAWS ARTICLE SIX Meetings
6-1 Regular meetings of the Commission shall be held on the first Tuesday of each
month in the Town Hall at 6:00 p.m. When a meeting date falls on a legal holiday, an
alternative date shall be designated by the Commission. Meetings may be cancelled in
advance by a majority vote of those present at a previous meeting.

Recommendation
Staff recommends rescheduling the meeting for Tuesday January 9, 2018. After discussion set a
date for the January 2018 regular monthly meeting pursuant to Article Six, Section 6-1 of the
Commission bylaws.

